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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 

 

MAC CASE NO. 391(I) OF 2011 

 Shri Dilip Chowdhury, 
 Son of Late Sarju Chowdhury 
 Ward No. 1, Rangapara,  
 P.O. Rangapara,  
 P.S. Rangapara, 
 Dist. Sonitpur, Assam..........................Claimant.  
 
   -Versus- 
 

1. Shri Jitendra Shah, 
Son of Sri Tajo Shah, 
R/O Ward No. 1 Rangapara, 
P.O. & P.S. Rangapara, 
Dist. Sonitpur, Assam, 
Owner of vehicle No. AS-12D/0989 ( Mahindra Maz Pik Up Van) 

  
2. Shri  Bablu Musahary, 

Son of Pradip Musahary, 
P.O. & P.S. Rangapara, 
Dist. Sonitpur, Assam, 
Driver of  vehicle No. AS-12D/0989( Mahindra Maz Pik Up Van). 

  
3. Branch Manager,  

Oriental  Insurance Co. Ltd., 
Tezpur  Branch,  Main Road, Tezpur 
Dist. Sonitpur, Assam..........................   ......Opp. parties. 

 

ADVOCATE WHO APPEARS 

 

For the claimant   :- Mr. K. Gogoi, Advocate.  

For the O.P. No. 1 & 2 :- Mr. A. K. Sarmah, Advocate. 

For the O.P .  3   :- Mr. A. Choudhury, Advocate.  
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Date of Argument   :-30.04.2016 

Date of Judgment   :-30-04-2016 

 

    J U D G E M E N T 

 

  This is a petition filed u/s 166 of MV Act. 

 

Brief facts of the case is that – 

  On 25.02.2011 at about 8-30 A.M. while the claimant Shri 

Dilip Chowdhury  was returning from Sulung market along with his goods ( 

vegetable)  on the offending vehicle bearing registration No. AS-

12D/0989. Suddenly, at Dolabari near Bhojkhowa one of the  tyre of said 

vehicle got burst. As a result, the vehicle fell down on the Highway and 

the claimant/injured received grievous  injuries on his none, leg, knee 

hand and head. Immediately the injured was taken to Baptist Christian 

Hospital, Mission Chariali, Tezpur for treatment. He was admitted as 

indoor patient at BCH on 25.02.2011 and released from the said hospital 

on 28.2.2011. Thereafter his treatment was going on as outdoor patient 

till 02.06.2011 . Seeing his condition the Doctors of the said hospital 

advised him to go to Patna for further advance treatment. As such he 

went to Popular Nursing Home , Patna, Bihar on 29.06.2011 and taken 

treatment under the supervision and advice of the Doctors  of the said 

Hospital as outdoor patient. He has expended  on his almost  Rs. 80,000/- 

for his treatment and his treatment  still going on.  It is also submitted 

that he being a vegetable vendor by occupation and  his monthly income  

Rs. 3,000/-. The claimant is the only bread earner of his family. As a result 

of the said accident the claimant as well as his family members has to face 

acute financial hardship. The claimant family consisted of his wife,  two 

sons and two daughters namely Roshan Chowdhury, 20 years, 8 years 

Kajal Kumari, 15 years and Payal Kumari, 12 years. Therefore, he claimed 

of Rs. 5,80,000/- for a compensation.  
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To contest the proceeding all the O.Ps. filed their  WS.  

 

The WS filed by O.P. 1 and 2  contesting and controverting  

all the averment made in the claim petition stating inter-alia that there is 

no cause of action, the claim petition is not maintainable in the present 

form, the claim petition is bad for non-joinder of necessary and  mis-

joinder of unnecessary parties. The answering O.P. submitted that at the 

relevant time while the vehicle of  O.P. 1 i.e. vehicle bearing No. AS-

12D/0989 ( Mihindra Maz Pic up Van ) who was coming from Bhumuraguri 

side to Tezpur side in a normal speed met with an accident at near 

Bhujkhuwa on being burst one of the tyres of the vehicle. The vehicle fell 

down on the road. In the said accident no person was sustained  grievous 

injured except two persons who sustained minor injuries including the 

claimant  and as such rest of the statements made  in the same para are 

denied by the answering O.P. At the relevant date and time of the said 

accident, the vehicle of the O.P.  No. 1 bearing registration No. AS-

12D/0989 ( Mahindra Max Pick up Van )was  driven by the O.P. No. 2  

having valid driving license, observing traffic rules and in conformity with 

the provision of the  M.V. Act. 

 

  Besides,  the vehicle was driven in a very normal speed, with valid 

registration certificate and other relevant documents of the said vehicle of the 

O.P. No. 1  and the said  vehicle was duly insured with the O.P. 3 the Oriental 

Insurance Co. Ltd. Tezpur Branch  vide policy No. 321202/31/2010/2850 valid up 

to 22.03.2011. So, the liability if any gripe would be of O.P. No. 3 i.e. Oriental 

Insurance Co. Ltd. Tezpur Branch. Hence, praying for  dismissed the claim 

petition.  

 

  The WS filed by O.P. No. 3 i.e. Oriental  Insurance Co. Ltd. 

contesting and controverting all the averment made in the claim petition 

inter-alia stating that the claim is not maintainable in the present form, 
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the claim is barred by estoppels  and acquiescence. The answering O.P. 

further stated that  the O.P. 1 and 2 i.e. the owner and driver respectively 

of the  vehicle bearing Registration NO. AS-12D/0989 ( MaX Pick Up Van ) 

does not  appear then it will be assumed that there are collusion between 

the claimant and the owner of the said vehicle  and if so the answering 

O.P. reserves the right and craves leave before the Ld. Tribunal to take all 

the defence as provided U/S- 170 of the M.V.Act. The answering O.P. 

further submitted that  the claimant is not entitled to get any  

compensation not to speak of compensation to the tune of Rs. 80,000/- . 

 

  The claimant is to prove all the allegation made in the claim 

petition to get compensation in the case.  

 

  Under such circumstance the answering O.P. praying for  

dismissed the petition.    

 

   Upon hearing of parties and pleadings following  issues were 

framed as follows: 

     Issues: 

1. Whether the claimant suffered injury due to motor vehicular 

accident of vehicle No. AS-12D/0989 ( Mahindra Max Pick Van) ? 

2. Whether the claimant is/are entitled to any compensation as 

prayed for, if yes, from whom and what extent ? 

 

   

  To fortify the argument the Ld. Counsel for claimant 

submitted the following the case laws; 

 

(1) Sanjeev Kr. Samrat –Vs- National Insurance Co. Ltd. & 

Ors. Reported in 2013, AIAR (Civil) 232 AIR SC1125.  
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  2) Iyyapan Vs- M/S United India Insurance Co. Ltd. & Anr.  

   reported in 2013 AIAR ( Civil ) 806 . 

 

  3) Ratul Hazarika ..appellant Vs.- National Insurance Co. Ltd. 

   and another Respondents MAC appeal No. 152 of 2006  

   decided on 28th September, 2012.  

 

  To arrive at a judicial decision the claimant has examined 

two witnesses including himself .  Though the O.P. did not adduce any 

defence evidence but duly cross-examined  the claimant witnesses.  

 

  I have also heard argument put forwarded by the Ld. 

Counsel for both parties 

 

  Ld. Counsel for claimant submitted that the claimant was a 

passenger travel  with the goods in the aforesaid goods carrying vehicle 

that has been  proved by his evidence  and it  is also proved by the 

claimant  that due to rash and negligent driving of the driver of the 

offending vehicle the aforesaid accident took place, where the claimant 

sustained injury . As such, he is  liable to pay compensation from the O.P. 

3 i.e. Oriental Insurance Co. Ltd.  

 

  Per contra Ld. Counsel for O.P. submitted that   the claimant 

is a gratituous   passenger as the offending vehicle  in  a goods carrying 

vehicle.  So, as a gratituous  passenger one cannot be travelled there. As 

such being gratituous  passenger, he is not entitled to get any 

compensation.  

 

  I thoroughly perused all the case law cited by the Ld. 

Counsel for claimant. 
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  Keeping in mind the rival submissions of Ld. Counsel for both the 

parties , I am going to dispose of  case as follows;   

 

Issue No. 1  

 

  Here in  the present case, the claimant examined as CW-1, 

he stated that on 25.02.2011 at about 8-30 A.M. while he was returning 

from Sulung market along with his goods ( vegetable)  on the offending 

vehicle bearing registration No. AS-12D/0989, suddenly, at Dolabari near 

Bhojkhowa one of the  tyre of said vehicle got burst. As a result, the 

vehicle fell down on the Highway and the claimant/injured received 

grievous injuries on his neck, leg, knee hands and head. Immediately he 

was taken to Baptist Christian Hospital, Mission Chariali, Tezpur for 

treatment. He was admitted as indoor patient at BCH on 25.02.2011 and 

released from the said hospital on 28.2.2011. Thereafter his treatment 

was going on as outdoor patient till 02.06.2011 . Seeing his condition the 

Doctors of the said hospital advised him to go to Patna for further advance 

treatment. As such he went to Popular Nursing Home , Patna, Bihar on 

29.06.2011 and treatment is still going on under the supervision and 

advice of the Doctors  of the said Hospital as outdoor patient.  He has 

expended almost  on his Rs. 80,000/- in treatment and his treatment still 

going on.  It is also submitted that he being a vegetable vendor by 

occupation and  his monthly income  Rs. 3,000/- . The claimant is the only 

bread earner of his family. As a result, of the said accident the claimant as 

well as his family members has to face acute financial hardship. The 

claimant family consist of his wife,  two sons and two daughters namely 

Roshan Chowdhury, 20 years, 8 years Kajal Kumari, 15 years and Payal 

Kumari, 12 years. 

 

  Supporting the  evidence of CW-1, CW-2 Md. Iddrish Ali 

stated that on or about 8-30 A.M. while he along with  the claimant was 
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returning from Sulung Daily Market along with their  Vegetable ( goods) 

on the offending vehicle bearing registration No. AS-12D/0989 ( Mahindra 

Max Pick up Van) . Suddenly, at Dolabari near Bhojkhowa one of the  tyre  

of the said vehicle got burst. As a result, the vehicle fell down on the 

Highway for which, the accident took place and the claimant himself 

sustained grievous injury on different parts of the body. 

 

  The CW-1 exposed to long cross-examination  but the 

evidence as to at the relevant time due to rash and negligent driving of 

the driver of the offending vehicle the aforesaid accident took place where 

he sustained grievous injury  has remained unchallenged.  

 

  Similarly, the documents exhibited by the claimant has not 

been cross-examined by the O.P. by any way, as such, the evidentiary 

value of the documents has remained intact. It appears that the evidence 

of claimant is tallied to the fact in the claim petition. The CW-2 the eye-

witness and also  supported the evidence of claimant.  Though CW-2 has 

been exposed to long cross-examination the evidence as to his presence 

at the place of occurrence and he also sustained injury  in the accident 

has remained unshaken. There is nothing to disbelieve upon the evidence 

of CW-1 and CW-2. 

 

  In view of the aforesaid reasons based on  evidence  I am 

bound to conclude that the accident took place   on or about 8-30 A.M. on 

25.02.2011  at Dulabari near Bhujkhowa due to rash and negligent driving 

of the driver of the offending vehicle bearing No. AS-12D/0989, the said 

accident took place whereby  the claimant sustained grievous injury. 

Accordingly, issue No. 1 is decided affirmatively in favour of the claimant.  
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Issue No. 2  

 

  On perusal of the claim petition it appears that the claimant 

has filed this case for compensation of Rs. 5,80,000/-  for the multiple 

grievous injury sustained by him in the accident. In the court, the claimant  

as CW-1 deposed that  as a result of accident he sustained grievous 

injury.  Immediately after the accident he was admitted Baptist Christian 

Hospital , Tezpur for treatment as the indoor patient on 25.2.2011 and 

released said hospital on 28.2.2011 . Thereafter his treatment was going 

on as  outdoor patient till 02.06.2011. Due to the serious condition of his 

injury doctor advised him to go to Patna for advance treatment. As such, 

he went to Popular Nursing Home at Patna, Bihar on 29.06.2011  and took 

treatment for some days and his treatment still going on.  

 

          It has already decided that due to rash and negligent driving 

of the driver of the offending vehicle  the aforesaid took place . Ext. 1 is 

shows that the offending vehicle bearing registration NO. AS-12D/0989 

 ( Mahindra Max Pick Van) was insured with the Oriental Insurance Co. 

Ltd. vide policy No. 321202/31/2010/2850  which is valid up to 22.3.2011. 

It has not denied by the O.P. at any time neither  in WS. As such, it is 

axiomatic that the accident took place during the validity  of the insurance 

. Therefore whatever compensation may be awarded  that has to be 

indemnified by the Insurance Company i.e. O.P. 3 .  

 

 Now , point is decided what will be just and reasonable 

compensation for the claimant  in this case .  

 

 The claimant stated that he has taken  treatment  from the 

date of accident till the date of filing of the claim petition. But there is no 

any documents produced by the claimant to show as to period of 
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treatment submissions that he has to substantiate his claim he exhibited 

some documents. 

 

 Ext. 6 is an Entry card issued by Baptist Christian Hospital on 

25.2.2011. Ext. 7 CT scan report shows  the Normal study. Ext. 22 

discharged  certificate issued by Baptist Christian Hospital shows that he 

was admitted there on 25.2.2011 and discharged on 28.2.2011 for 

treatment of right distal radius fracture,  right tibia fracture, old right knee 

arthrodesis fracture of fusion site. So, operation was done there .  

 

 It is interesting to  note that though the claimant stated that 

he was advised to take treatment  at Patna  but the claimant has failed to 

show any document that he has been taken treatment to Patna.  As such, 

the oral evidence as to taking treatment at Patna cannot be relied on. 

However, from  the documents available in the record we can presume  

that in the accident he has been sustained grievous injury . So, this  case 

is taken for consideration  of  grievous  injury but not for compensation of 

any permanent disability. 

    

  Next point is to decide how many period he has taken 

treatment . According to claim petition the claimant continuously taken 

treatment from the date of accident till the date of filing of this case . But 

the claimant has failed to produce any documents to show as to his exact 

the period of treatment . However, considering the document exhibited by 

the claimant as discussed above, we can presume that he has taken 

treatment continuously for about three months.  

   

         Accordingly, the guideline provided by the Hon’ble Supreme 

Court in Raj Kumar -Vs- Ajay Kumar decided on 10-10-2011 vide Manu / 

SC / 1018 / 2010, the general principle for computation of compensation 

of injury case can be adopted here as follows : 
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  In regard to pecuniary damages i.e. General damage, in the claim 

petition, and also the evidence of claimant is  that he has been continuously 

taken treatment from the date of accident  filing of the case. But the claimant 

has failed to produce any documents to show that he has been continuously 

taken treatment from the date of accident till the filing of the case. However, we 

can presume that  he has  taken treatment at least for three month  . So, in 

regard to loss of income during treatment we can award to Rs.3,000 X 3 = Rs. 

9,000/- . In considering the  gravity of the injury we can presume that  the 

claimant was definitely being  attended by one attendance during the period of 

treatment. So, Rs. 3,000/- may be awarded as a cost of attendance .  

 

  The claimant stated that he incurred an expenditure for Rs. 

80,000/- for his treatment but the claimant has able to produce a cash memo 

amounting to Rs. 14,624/-. However,  an amount of RS. 10,000/- is awarded as 

a cost of treatment and also another amount of Rs. 10,000/- is awarded for the 

cost of transportation. So, total pecuniary damage comes to Rs. 14,624/- + Rs. 

10,000/- + Rs. 10,000/- + Rs. 9,000/- +Rs. 3,000/- = Rs. 46,624/- .  

 

 

  In regard to non pecuniary damage, the claimant has 

suffered definitely pain and suffering at the age of 45 years due to 

accident . So, an amount of Rs. 10,000/-  is awarded as pain and suffering 

and another amount of Rs. 10,000/- is also awarded for loss of amenities. 

 

  Therefore, total damage comes to ( pecuniary and non 

pecuniary damage  ) Rs.46,624 /- + Rs.10,000/- + Rs.10,000/- = Rs. 

64,624/- ( Rupees sixty four thousand six hundred twenty four ) only.  

 

 

         O R D E R 

      

  In the result, the claim petition is allowed, awarding Rs. 64,624/- 

( Rupees sixty four thousand six hundred twenty four ) only  with interest 
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thereon @ 6 % per annum from the date of filling of the case , i.e. on 

23.12.2011 till full and final realisation. The OP No. 3 The Oriental   Insurance 

Company , Tezpur  Branch is directed to make payment of the aforesaid amount 

within a period of 30 days from the date of receipt of order by way of account 

payee cheque  in the name of claimant. Failing which, the OP No. 3 i.e. The 

Oriental  Insurance Company , Tezpur Branch  shall be liable to pay future 

interest at the same rate from the date of filing of the case  i.e 23.12.2011 till full 

and final realisation.   

 

Given under my hand and seal on this 30th day of April, 2016. 

 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 


